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OPINION
FACTS

On May 20, 1998, the petitioner was convicted by a Madison County Circuit Court jury of
unlawful possession of a firearm, aggravated sexual battery, assault, and contributing to the
delinquency of aminor, with the latter three offenses based on his abusive relationship with M.J.,*
an eleven-year-old boy who was in the petitioner’s church youth group. His convictions were
affirmed by this court on direct appeal, and his application for permission to appeal to the supreme
court was denied. See State v. John D. Cooke, |11, No. W1998-01767-CCA-R3-CD, 1999 WL
1531347 (Tenn. Crim. App. Dec. 28, 1999), perm. to appeal denied (Tenn. 2000). On August 24,
2001, the petitioner filed a lengthy pro se petition for post-conviction relief aleging, among other
claims, that he was denied the effective assistance of trial counsel. The petitioner subsequently

1It is the policy of this court to refer to minor victims of sexual assault by initials only.



retained post-conviction counsel, who represented him at an evidentiary hearing held on February
6, 2002. The post-conviction court denied the petition at the conclusion of the hearing and, on May
9, 2002, entered a written order dismissing the petition for post-conviction relief. Although the
petitioner raised anumber of different claimsin his pro se petition and at the evidentiary hearing,
he confines himself on appeal to arguingthat the post-conviction court erred in finding that hefailed
to show he was denied the effective assistance of trial counsel. Specifically, he asserts his tria
counsel provided ineffective assistance by their failure to investigate the victim’'s changing
allegationsagaing him and to investigate potential witnessesfrom Georgiawho could havetestified
that the victim was untruthful and manipulative.

Trial

The circumstances that precipitated the petitioner’ s arrest for the crimes were summarized
in this court’ s direct apped opinion as follows:

Evidence at trial showed that on February 22, 1995, the
[ petitioner] was present with the eleven-year old victim, M.J., in the
United States Digrict Courtroomin Jackson Tennessee, observingthe
criminal trial of Robert Smith, the [petitioner’ g former employer.
Mr. Smith had terminated the [petitioner’s] employment, and the
[petitioner] had filed a lawsuit against Mr. Smith as aresult. The
criminal trial had begun the day before, and the [ petitioner] and M.J.
were present on that date as well. Deputy U.S. Marshall Richard
Bateman noticed the two the previous day because they weretheonly
spectators, and on occasionsthey would besitting very cosetogether
with the [petitioner’s] arm around the child and the child's head on
the [petitioner’s] shoulder. Bateman thought their behavior was
“kind of weird,” but assumed the two were related. The behavior
continued the next day.

On February 22, the second day of the trid, Mr. Smith’s
atorney, Ed Chandler, approached Bateman, told him that there®was
a love affair going on back in the courtroom,” and referred to the
[petitioner] as a“pedophile.” Bateman then discussed the situation
with Roger Curry, an FBI Agent who was in the courtroom, and the
two of them talked to Judge James D. Todd, the U.S. District Judge
presiding over the criminal case. Agent Curry called the Jackson
Police Department, which sent two officers out to investigate. After
the officers observed the occurrences in the courtroom for a few
minutes, Bateman escorted the [petitioner] out of the courtroom, and
he was questioned by the police. At trial, Bateman described the
conduct between the [petitioner] and M.J. as “unnatural.”



Id. at *1.

Judge Todd, Agent Curry, and Investigator Donna Turner also testified at the petitioner’s
trial, with each describing what he or she witnessed between the petitioner and thevictim. 1d. at * 2.
Judge Todd said he noticed thetwo sitting close together with the petitioner’ sarm around the victim
and thevictim “snuggling up to the [petitioner],” behavior which he concluded was* inappropriate”
considering that the two were not related. 1d. Agent Curry testified he saw the victim on his knees
besidethe petitioner, thepetitioner “nuzzling” thevictimintheneck area, appearing to kisshim, and
the two laughing and giggling together. 1d. Finaly, Investigator Turner testified she witnessed the
petitioner with his arm around the victim, the petitioner playing with the victim’ s hair asthe victim
played with the petitioner’ s hair, and the petitioner and the victim “ embrac[ing] themselvestowards
each other.” 1d.

The petitioner told Investigator Turner that he was the youth director at the victim’s church
in Chattanooga, had permission from the victim’ smother and the victim'’ s school to takethevictim
to attend the Jackson trial, and he and the victim had stayed together in two different Jackson motels
the previoustwo nights. Id. At Investigator Turner’s request, the petitioner took her out to his car
to retrievethevictim’sclothing. In the process, he uncovered agun in one of the bags, whereupon
he announced to Investigator Turner that he had a gun and then obeyed her command to stand back
while she retrieved the loaded, semi-automatic pistol from the bag. The petitioner acknowledged
he did not have a permit to carry the weapon. Id. at *3.

In both hisfirst interview at the courthouse and in a subsequent interview conducted twelve
or thirteen hourslater, the victim denied that the petitioner had engaged inany inappropriate contact
with him. 1d. His account at trial, however, was different, and is set forth in our direct appeal
opinion asfollows:

[The victim] said that he met the [petitioner] at church, where the
[petitioner] was the Youth Director. At first, M.J. participated in
activities at church with other children and the [petitioner], then he
started doing thingswith the[petitioner] dlone. ... M. J. testified that
hetrusted the [petitioner] “ pretty well,” but histrust changed because
of things the [petitioner] did.

When they arrived in Jackson, the [petitioner] checked into a
motel room which had only one bed. M.J. was going to sleep in the
chair, but the [petitioner] kept asking him to come over to the bed.
He finally got into the bed with the [petitioner], then the [ petitioner]
began rubbing his penis through his underwear. M.J. gaculated a
little bit into his underwear, which the [petitioner] rinsed out in the
sink the next morning. The following night, M.J. got into bed with
the [petitioner] because he knew the [petitioner] would not let him
seepinthechair. The[petitioner] then began masturbating M.J. and
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himself at the same time. He masturbated M.J. by holding M.J.’s
penisin his hand and moving his hand up and down.

During the crimind trial of Smith, the [petitioner] had M.J.
sitting very closeto him, and he had hisarm around M.J. M.J. said
that the [petitioner] kept leaning over and “ messing with” hisear and
hishair. Then, they were taken out of the courtroom and questioned
by police officers. M.J. did not tell the police officer what happened
because he was ashamed and because he thought he was going to
have to ride back home with the [petitioner].

At trid, M.J. was questioned about his background. He
testified that when he was a little boy, he believed he had dead
Presidents speaking to him, though it was just hisimagination. Asa
result of some of his problems, he was sent to a psychiatric hospital.
Hewasin aprogram called Northwest Georgia Educational Program
for a period of time, and was taking Imipramine. On several
occasions, he was expelled from his middle school. His biological
father exposed him to pornography and physically abused him. He
had sniffed paint and gasoline, but said he was not currently taking
any drugs and hisbrain was not impaired in any way.

Id. at **3-4.

The petitioner took the stand in his own defense at trial, denying that he engaged in any
inappropriate contact with the victim or that they had slept in the same bed and claiming that the
victim had been “fairly unruly” in the courtroom, which had necessitated the petitioner’ shaving “to
make effortsto have M.J. sit still and be attentive.” 1d. at *4. The petitioner also called thevictim’'s
stepfather, Tom White, as a witness on his behalf. White denied he and the victim’'s mother had
attempted to frame the petitioner, but admitted having telephoned the petitioner’s mother on
numerous occasions to tell her that his wife was trying to frame the petitioner and having repeated
the same story to an investigator working for the petitioner’s civil attorney. Id. White said he made
thefal se statementsout of vindictiveness because he had just gotten out of jail for assaulting hiswife
and was angry at her at thetime. Id.

Post-Conviction Hearing

At the post-conviction hearing, the petitioner, who was from Chattanooga, testified that he
retained two members of the Madison County bar to represent him on the charges he wasfacing in



Madison County.? The petitioner’ s main complaint was that trial counsel failed to fully investigate
the victim’ s changing accounts of the eventsthat transpired in the Madison County motel rooms, or
to investigate or call important potentia witnesses at his trial. The petitioner said he requested
copies of hisfilefrom both counsel after his conviction and received a copy from one counsel, but
his other counsel refused his request. During his review of the numerous documents contained in
the file he received, he discovered an important letter, dated October 31, 1995, from James W.
Thompson, the assistant district attorney general who prosecuted his case, to Investigator Donna
Turner. The body of that |etter, which was admitted as an exhibit at the hearing, reads as follows:

The mother, Kelly Croft, of the victimrecently called me and
related the victim has told his grandfather he (the victim) was raped
by the defendant on the two (2) days preceding the Federal Court
incident.

Please get a new written statement from the victim as to the
events that took place in Jackson.

The petitioner said the first time he saw the “ Turner memo” was when reviewing hisfilein
preparation for his post-conviction petition. Neither of histrial counsel ever discussed the memo
with him, and there was nothing in the fileto indicate whether there had been any follow-up on the
information it contained. The petitioner explained why he believed the document was important to
his case:

WEell, there were no chargesin Chattanooga, Tennessee. The
child madethe sameall egation there of rape 21 timesin Chattanooga,
and | was never arrested or indicted there. The importance of that
document is, even though the child’'s story changed four or five
different times in the initial investigation, there had never been an
alegation of rape, and, when | saw that document, | realized that the
child had come forward nine, ten months down the road, made an
allegation that supposedly | had raped him in Madison County, and
then we then had additional proof we could ride on showing that that
did not happen.

Thepetitioner testified therewasno physical evidenceinhiscase, and thevictim’ scredibility
had therefore been a crucid issue at trial. He said he provided trial counsel with alist of Georgia
witnesseswho could have cast doubt upon thevictim’ sveracity, but trial counsel failed to investigate

2 These two trial counsel were apparently either the second and third, or possibly third and fourth, attorneys
the petitioner hired to work on his Madison County case, the petitioner having apparently become unhappy with the
representation provided by the attorney or attorneys hefirst retained. At the same time, the petitioner had al so retained
Georgia counsel to represent him in connection with similar charges, involving the same victim, that had been brought
in a Georgia court. In addition, the petitioner also apparently had civil counsel representing him in connection with a
multimillion-dollar civil lawsuit brought against him and his church by the victim’s mother on the victim’s behalf.
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their potential testimony. The petitioner acknowledged that motions requesting that the Georgia
witnesses be subpoenaed had been denied by the trial court and that the issue had been raised on
direct appea. Hetestified, however, that to his knowledge trial counsel never made any attempts
to talk to the witnesses to ascertain what testimony they could provide or to ask if they would be
willing to cometo Tennesseeto testify on hisbehdf. The petitioner said he was unableto interview
the witnesses himself because he was subject to a “gag order or a no-contact order in the Walker
County, Georgiaarea” where the victim resided, but he hired an investigator who was able to talk
to two of thewitnesses, and who had provided him with “sometype of report,” thefindings of which
had been sent to trial counsal.

The petitioner expressed his belief that the Georgia witnesses would have made a“critical,
major differencein thetrial asfar aswhat the jury heard really happened.” In support of hisclam,
he introduced as an exhibit to the hearing the affidavit of Judy Robinson, which statesin pertinent
part:

2. Affiant was a school counselor at the school [M.J]
attended. Affiant had worked with [M.J.] for several years
because [M.J.] was a very disturbed/troubled youth who
was often in trouble at school.

3. Affiant, in her personal and professional capacity, found
[M.J] and his mother, Kdli Croft White, to be very
manipulative. An unheathy relationship existed between
[M.J] and his mother, Kdli Croft White, with Ms. White
exerting excessiveinfluence on [M.J." s actions.

4. Affiant wasaprofessional school counselor for over eleven
(11) years. Affiant would not believe[M.J.] nor Kelli Croft
White under oath.

The petitioner stated that another one of the Walker County, Georgia, witnesses, Sharla Green, “ had
some very, very important information,” but did not specify wha information she would have
provided. He testified he believed trial counsel could have subpoenaed her to testify at his trial
because, although she worked in Georgia, her residence was in Tennessee.

On cross-examination, the petitioner acknowledged he maintaned “ active contact” with both
trial counsel and never requested that either one discontinue his representation on his case. He
conceded trial counsel were able to bring out the victim’s history of hallucinations, drug use,
exposure to pornography, and behavioral problems on cross-examination, aswell asthefact that he
had provided different stories about the incident to police.

Both of the petitioner’ s trial counsel testified at the evidentiary hearing. The first testified
he received his Tennessee law license in 1989, spent one year clerking for ajudge on the Tennessee
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Court of Criminal Appeals, and had been practicing law since 1990. He said he and co-counsel
evenly divided responsibilities on the case; thus, neither had acted asfirst or second chair. He had
no memory of having ever seen the Turner letter, but did not dispute that it was included in the
material he sent with the petitioner’ sfile, tegtifying that the State had an open file policy and he and
co-counsel had “on more than one occasion” copied everything that was in the State’ sfile. Asfor
their follow-up on the information in the letter, trial counsel testified he and co-counsel were given
accessto every interview conducted of the victim, and thuswere aware that he had changed his story
several times. Counsel said they investigated the multiple interviews conducted of the victim, and
he did not know of anything he would have done differently in that respect.

Trial counsel explained why he never personally contacted any of the potential Georgia
witnesses:

We were, you know, prohibited from doing that by the Court in
the case from the standpoint of motionswe filed asking to be able to
subpoena these people. The Court denied that motion and, in
addition, made a ruling that it was the Court's opinion that those
witnesses would not be permitted to testify based on the information
that they were going to be provided. In other words, the Court asked
at the hearing what is it these people are going to say, and based on
what the Court wastold, the Court expressed that it was not going to
consider that to be admissible at histrial anyway.

Trial counsel testified, further, that he and co-counsel “felt there were other manners or other
methodsthat [they] could bring out most, if not all, of this sameinformation that [the petitioner] was
trying to get in through a witness out of Georgia.” Trial counsel sad he and co-counsd cross-
examined the victim about his background and history and the conflicting statements he had given
to police. He conceded they did not cross-examine the victim about his rape allegation referenced
in the Turner letter, but said he would have been concerned about having such a serious allegation
introduced before the jury.

The petitioner’ s second trial counsel, who said he had been an attorney since December 17,
1981, testified he had not seen the Turner letter but had seen “ the law enforcement handwritten note
that encompasse]d] what[]” was in the letter, which had been furnished to him by the petitioner,
through his original attorney. Tria counsel was confident he and co-counsel discussed with the
petitioner the assertions contained in theletter, including specifically what the victim’ s grandfather
would say about the victim's assertions. To trial counsel’s knowledge, no rape kit was ever
performed on the victim.

Trial counsel tedtified he could not, ethically, contact the Georgia witnesses and explained
why:



Two reasons. Number one, Judge LaFon had already ruled on
that matter either two or three times. Number two, each of those
witnesses was represented by civil counsel who had instructed each
of those witnesses not to speak to anyone about any of the assertions
made by the child or [the petitioner’s] relationship with the child or
otherwise. So without going through that attorney to obtain that
permission, which we both understood was not going to be
forthcoming, it was ethically impossible for me to contact somebody
else’s client and talk to them without that person’s permission, and
theway that | learned that was actually interviewing, | believeit was,
Ms. Green or one of the witnesses at which time | found out that they
had been instructed not to speak with us.

Trial counsel said henever sought permission fromthe Georgiawitnesses’ attorneysto speak
to their clients, but believed that the petitioner’ s civil lawyer had done so. However, he could not
recall if any depositions were taken from the witnesses for the civil lawsuit.

The petitioner, recalled as arebuttal witness, denied having furnished trial counsel with the
handwritten notes relating to the information contained in the Turner letter.

Thelast witness at the hearing was James W. Thompson, the assistant district attorney who
prosecuted the petitioner’s Madison County case. He testified he could not recall the specifics
surroundingtheletter hehad written to Investigator Turner or whether she had followed through with
an investigation. He said, however, that if the victim had given another statement to Investigator
Turner it would have been in hisfile, which was made available to the petitioner’ s counsel.

ANALYSIS
|. Post-Conviction Standard of Review

The post-conviction petitioner bearstheburden of proving hisor her alegationsby clear and
convincing evidence. See Tenn. Code Ann. § 40-30-210(f). When an evidentiary hearingis held
in the post-conviction setting, the findings of fact made by the court are conclusive on appeal unless
the evidence preponderates against them. See State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999);
Tidwell v. State, 922 S.W.2d 497, 500 (Tenn. 1996). Where appellatereview involvespurely factual
issues, the appellate court should not reweigh or reevaluate the evidence. See Henley v. State, 960
SW.2d 572, 578 (Tenn. 1997). However, review of atrial court’ sapplication of the law to thefacts
of the caseis de novo, with no presumption of correctness. See Ruff v. State, 978 SW.2d 95, 96
(Tenn. 1998). Theissue of ineffective assistance of counsel, which presents mixed questions of fact
and law, isreviewed de novo, with a presumption of correctness given only to the post-conviction
court’sfindings of fact. SeeFieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001); Burns, 6 SW.3d at
461.




Il1. Ineffective Assistance of Counsal

Toestablishaclaim of ineffective assistanceof counsd, the petitioner hasthe burden to show
both that trial counsel’s performance was deficient, and that counsel’s deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 2064, 80 L. Ed. 2d 674 (1984); see State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App.
1997) (noting that same standard for determining ineffective assistance of counsd that isappliedin
federal cases also appliesin Tennessee). The Strickland standard is a two-prong test:

First, the defendant must show that counsel’s performance was
deficient. Thisrequires showing that counsel made errors so serious
that counsel was not functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced the defense. This
requires showing that counsel’ s errorswere so serious as to deprive
the defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.

The deficient performance prong of the test is satisfied by showing that “ counsel’ s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing
professional norms.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
at 688, 104 S. Ct. at 2065; Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975)). The prejudice prong
of thetest i ssatisfied by showingareasonable probability, i.e., a* probability sufficient to undermine
confidenceintheoutcome,” that “but for counsel’ sunprofessional errors, theresult of the proceeding
would have been different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068.

Because both prongs of the test must be satisfied, a failure to show either deficient
performanceor resulting prejudiceresultsin afailureto establishtheclaim. SeeHenley, 960 SW.2d
at 580. For this reason, courts need not approach the Strickland test in a specific order or even
“address both components of the inquiry if the defendant makes an insufficient showing on one.”
466 U.S. at 697, 104 S. Ct. a 2069; see also Goad, 938 S.W.2d at 370 (stating that “failureto prove
either deficiency or prejudice provides a sufficient basisto deny relief on the ineffective assistance
clam”).

The petitioner contends trial counsel provided ineffective representation by failing to
investigate the Georgia witnesses or the information contained in the Turner letter. Citing the
affidavit of Judy Robinson, the petitioner asserts that the Georgiawitnesses*” could testify that M .J.
isuntruthful and manipulative” and that hismother “isamanipul ative snakethat shouldn’ t betrusted
under oath.” HearguesRobinson’' saffidavit demonstratesthat at |east one of the Georgiawitnesses
waswilling to testify on hisbehdf, and trial counsdl, at thevery least, should haveinvestigated what
testimony the Georgia witnesses could have provided or whether they had given depositionsin the
civil case. Inasimilar vein, the petitioner argues that the Turner letter “would have presented an
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extremebreak from previous statements made by M.J.” and, thus, should have been investigated by
trial counsel as ameans for casting further doubt upon the victim’s credibility at trial.

The post-conviction court concluded that the petitioner failed to meet hisburden of proving
ineffective assistance of trial counsel, finding, inter alia, that trial counsel “madetactical decisions
in an effort to provide the best defense for Petitioner and there is no proof that counsel was
ineffectivein their assistance.” The record fully supports the findings and conclusions of the post-
conviction court. The petitioner hasfailed to show either adeficiency in counsel’ s performance for
failing to investigate the potential Georgia witnesses or the Turner |etter, or resulting prejudice to
his case based on counsel’ s aleged deficiency in representation.

The petitioner testified at the post-conviction hearing that he provided trid counsel with a
list of Georgia witnesses who could have offered testimony to show the victim’s deceitful and
manipulative nature. In support, he offered the affidavit of school counselor Judy Robinson, who
stated that the victim was atroubl ed/disturbed youth and that she would not believe either thevictim
or his mother under oath. However, tria counsel testified that the trial court had denied their
motions to subpoena the Georgia witnesses. Further, each of the witnesses was represented by
counsel who had instructed them not to speak with the petitioner’ strial counsel, and thetrial court
had ruled that it would not allow the witnesses' testimony if they appeared in court. Therefore, trial
counsel cannot beconsidered deficient for failing to contact or interview witnesses whose testimony
the trial court had already ruled would not be allowed at trial.

Moreover, evenif the petitioner had succeeded in showingtrial counsel were deficient by not
Investigating the Georgiawitnesses or obtaining their presenceat histrial, hefailed to show how that
alleged deficiency prejudiced the outcome of his case. The essential information Judy Robinson
provided in her affidavit, that the victim was a disturbed youth with behavioral problems, was
effectively brought out through trial counsel’ s cross-examination of the victim, who acknowledged
his behavioral problems, drug use, exposure to pornography, history of hallucinations, and the
different accounts of the incident he had offered to police. As for Sharla Green, athough the
petitioner asserted she had “very, very important information,” he did not offer her testimony at the
post-conviction hearing to show what favorable testimony she would have presented at his trial.
Thus, there was no basis from which the pogt-conviction court could determine that her failure to
testify prejudiced the petitioner’ scase. SeeBlack v. State, 794 SW.2d 752, 757 (Tenn. Crim. App.
1990) (“When a petitioner contends that trial counsel faled to discover, interview, or present
witnesses in support of his defense, these witnesses should be presented by the petitioner at the
evidentiary hearing.”).

The petitioner also contends trial counsel were ineffective for failing to investigate the
information contained inthe Turner letter, arguingthat the victim’ s“extremebreak” from the nature
of his allegations contained in his previous statements demonstrated his lack of credibility.
However, the petitioner has not shown either a deficiency in counsel’s performance or resulting
prejudicewithrespect tothisclaim. Tria counsel’ stestimony established that they fully investigated
and reviewed the various statements given by the victim, and that the decision not to introduce
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evidence of the victim’s subsequent rape allegation was tactical, based on a desire to keep the jury
from hearing about an allegation involving a much more serious offense than those with which the
petitioner was charged in the instant trial. When evaluating a claim of ineffective assistance, we
must indulge a strong presumption that the conduct of counsd fell within the range of reasonable
professional assistance, see Strickland, 466 U.S. at 690, 104 S. Ct. at 2066, and may not second-
guessthetactical and strategic choices made by trial counsel unless those choices were uninformed
becauseof inadequate preparation. SeeHellardv. State, 629 SW.2d 4, 9 (Tenn. 1982). Here, there
is no proof that counsel were anything but fully prepared for the petitioner’ s trial. We conclude,
therefore, that the petitioner hasfailed to show hewas denied the effective assistance of trial counsel.

CONCLUSION

Having reviewed therecord, we concude that the post-conviction court did not err infinding
the petitioner failed to meet his burden of demonstrating ineffective assistance of counsel.
Accordingly, we affirm the pogt-conviction court’s dismissd of the petition for post-conviction
relief.

ALAN E. GLENN, JUDGE
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